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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Notice of Opposition

Notice is hereby given that the following parties oppose registration of the indicated application.

Opposers Information

Name The Hershey Company

Granted to Date
of previous
extension

12/05/2010

Address 100 Crystal A Drive
Hershey, PA 17033
UNITED STATES

Name Hershey Chocolate & Confectionery Corporation

Granted to Date
of previous
extension

12/05/2010

Address 4860 Robb StreetSuite 204
Wheat Ridge, CO 80033
UNITED STATES

Attorney
information

PAUL C LLEWELLYN
KAYE SCHOLER LLP
425 PARK AVENUE
NEW YORK, NY 10022
UNITED STATES
pllewellyn@kayescholer.com

Applicant Information

Application No 77623022 Publication date 06/08/2010

Opposition Filing
Date

12/06/2010 Opposition
Period Ends

12/05/2010

International
Registration No.

NONE International
Registration Date

NONE

Applicant The Allan Candy Company Limited
3 Robert Speck Parkway, Suite 250
Mississauga, Ontario, L4Z2G5
CANADA

Goods/Services Affected by Opposition

Class 030.
All goods and services in the class are opposed, namely: confectionery, namely, candy

Grounds for Opposition

False suggestion of a connection Trademark Act section 2(a)

Priority and likelihood of confusion Trademark Act section 2(d)

http://estta.uspto.gov


Marks Cited by Opposer as Basis for Opposition

U.S. Registration
No.

2553393 Application Date 09/02/1999

Registration Date 03/26/2002 Foreign Priority
Date

NONE

Word Mark TROPICAL TREMOR

Design Mark

Description of
Mark

NONE

Goods/Services Class 032. First use: First Use: 2000/04/15 First Use In Commerce: 2000/04/15
Beverages, namely, soft drink mixes, powders, syrups or concentrates used in
the preparation of soft drinks

U.S. Registration
No.

3668537 Application Date 07/30/2008

Registration Date 08/18/2009 Foreign Priority
Date

NONE

Word Mark TROPICAL TREMOR

Design Mark

Description of
Mark

NONE

Goods/Services Class 032. First use: First Use: 2008/06/16 First Use In Commerce: 2008/06/16
Punch; Soft drinks, namely, non-carbonated soft drinks

U.S. Application
No.

77080521 Application Date 01/11/2007

Registration Date NONE Foreign Priority
Date

NONE

Word Mark TREMOR



Design Mark

Description of
Mark

NONE

Goods/Services Class 029. First use:
Dairy-based beverages

U.S. Application
No.

77115721 Application Date 02/26/2007

Registration Date NONE Foreign Priority
Date

NONE

Word Mark TREMOR

Design Mark

Description of
Mark

NONE

Goods/Services Class 032. First use:
Energy drinks

Related
Proceedings

91190897 91192535 91192533
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Certificate of Service

The undersigned hereby certifies that a copy of this paper has been served upon all parties, at their address
record by First Class Mail on this date.



Signature /paul c llewellyn/

Name PAUL C LLEWELLYN

Date 12/06/2010
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  x  
HERSHEY CHOCOLATE & CONFECTIONERY   
CORPORATION AND THE HERSHEY COMPANY,  
 

Opposer, 

v. 

THE ALLAN CANDY COMPANY LIMITED, 

Applicant. 

: 
 
: 
 
: 
 
: 

 
 

 
 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  x  
   

NOTICE OF OPPOSITION 
 
Applicant Serial No:  77/623022 
Filed:    November 27, 2008 
Published for Opposition: June 8, 2010 
Mark:    TREMORS 
 
Commissioner for Trademarks 
Trademark Trial and Appeal Board 
P.O. Box 1451 
Alexandria, VA 22313-1451 
 
 

Qrrqugtu"Jgtujg{"Ejqeqncvg"("Eqphgevkqpgt{"Eqtrqtcvkqp"*ÐJE(EEÑ+."c"Fgncyctg"

corporation located and doing business at 4860 Robb Street, Ste. 204, Wheat Ridge, Colorado, 

cpf"Vjg"Jgtujg{"Eqorcp{"*ÐJgtujg{"Eqorcp{.Ñ"cpf."vqigvjgt"ykvj"JE(EE."ÐJgtujg{Ñ+."c"

Delaware corporation located and doing business at 100 Crystal A Drive, Hershey, Pennsylvania, 

believe that they will be damaged by the registration of the mark TREMORS shown in 

Application Serial No. 77/623022, and hereby oppose the same. 

As grounds for opposition, Opposers, by and through their undersigned counsel, allege 

that: 
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1. Opposer HC&CC is the owner of a number of trademarks for candy, chocolate, 

confectionery, cocoa and related products, and beverages and soft drinks, including the 

TROPICAL TREMOR mark and the TREMOR mark for various products, including soft drinks 

and other beverages, manufactured by sublicensees rwtuwcpv"vq"nkegpugu"htqo"JE(EEÓu"

licensee, Opposer Hershey Company, a leading snack food company and the largest North 

American manufacturer of quality chocolate and non-chocolate confectionery products. 

2. At least as early as 1999, QrrqugtuÓ"rtgfgeguuqt"kp"kpvgtguv began selling beverage 

products under the mark TROPICAL TREMOR.  A registration for the TROPICAL TREMOR 

mark was issued on March 26, 2002, Reg. No. 2,553,393, for Ð]d_everages, namely, soft drink 

mixes, powders, syrups or concentrates used in the preparation of soft drinks0Ñ""HC&CC is the 

assignee and present owner of all right, title and interest in and to Reg. No. 2,553,393 and the 

mark covered by this registration. 

3. Hershey also owns a registration for the mark TROPICAL TREMOR, Reg. No. 

3,668,537, for Ð]r_wpejÑ"cpf"Ðuqhv"ftkpmu.Ñ"yjkej"was registered on August 18, 2009 with a first 

use date of June 16, 2008.  This mark is currently used, along with the well-known JOLLY 

RANCHER trademark, for soda products as well as for a frozen beverage product. 

4. Hershey also owns two Intent-to-Use Applications, for which Notices of 

Allowance have issued, to register the TREMOR mark for beverages and energy drinks 

(collectively referred to herein cu"vjg"ÐTREMOR mctmuÑ+0""The chart below includes all of the 

registrations and applications that Hershey owns for the TROPICAL TREMOR marks and the 

TREMOR marks. 
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Trademark Reg. or Ser. No. Class Goods Priority Date 

TROPICAL TREMOR Reg. 2553393 32 

Beverages, 
namely, soft drink 
mixes, powders, 
syrups or 
concentrates used 
in the preparation 
of soft drinks 

9/2/1999 

TREMOR Ser. 77080521 29 
Dairy-based 
beverages 

1/11/2007 

TREMOR Ser. 77115721 32 Energy drinks 2/26/2007 

TROPICAL TREMOR Reg. 3668537 32 

Punch; Soft 
drinks, namely, 
non-carbonated 
soft drinks. 

6/16/2008 

 

5. Hershey also owns valid and subsisting common law rights to the TROPICAL 

TREMOR mark as a result of the continuous and exclusive use of this mark by its licensees 

throughout the United States to identify various products, including beverages such as soft drinks 

and punch. 

6. Hershey, its predecessors in interest, and its licensees have made and continue to 

make substantial efforts and expenditures to advertise and promote their products, including 

beverages and related products, under the TROPICAL TREMOR mark.  As a result, the 

TROPICAL TREMOR mark has become a valuable asset of Hershey, serving as a symbol for 

HersheyÓu"goods and services and of the goodwill which is associated with those goods and 

services.   

7. Fgurkvg"Jgtujg{Óu"rtkqt"eqooqp"ncy"cpf"uvcvwvqt{"tkijvu"kp"vjg"TROPICAL 

TREMOR mark, Applicant, with both constructive and actual notice of Hgtujg{Óu federal 

registrations and its applications for both the TROPICAL TREMOR mark and the TREMOR 

mark, and after Hershey established rights in and to the TROPICAL TREMOR and TREMOR 

marks, adopted and filed an application for registration of the mark TREMORS for goods in 

International Class 030, including Ðeqphgevkqpgt{."pcogn{."ecpf{0Ñ" 
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8. CrrnkecpvÓu TREMORS mark is highly similar to the TROPICAL TREMOR and 

TREMOR marks adopted and used, and intended to be used, by Opposers. 

9. CrrnkecpvÓu"iqqfu."cu"fguetkdgf"kp"kvu"crrnkecvkqp"qrrqugf"jgtgkp."ctg"qt"would be 

offered through the same or similar channels of trade to the same or similar customers or users as 

those goods rendered and intended to be rendered by Opposers under the TROPICAL TREMOR 

and TREMOR marks.  CrrnkecpvÓu"iqqfu"cpf"Jgtujg{Óu"iqqfu"ctg"also highly related.  

Applicant is selling candy and, on information and belief, its candy product is offered in sour 

and/or tangy flavors.  Hershey already uses its TROPICAL TREMOR mark in connection with a 

soft drink associated with the well-known JOLLY RANCHER trademark that is also used for 

candy, including hard candies with tangy and sour flavors.  Furthermore, the marketing and 

selling of candy under Jgtujg{Óu"VTQRKECN"VTGOQT"cpf"VTGOQT"marks is a natural 

expansion of its beverage brands.   

10. Opposers believe and therefore allege that use and registration of the mark 

covered by Application Serial No. 77/623022 will damage Opposers, for the following reasons 

among others: 

a. that customers and purchasers of the respective goods and services would 

be confused, mistaken, or deceived as to the source and origin of 

CrrnkecpvÓu"iqqfu"tgpfgtgf"wpfgt"vjg"crrnkgf-for mark; and  

b. that customers and purchasers of the respective goods and services will 

cuuwog."eqpvtct{"vq"hcev."vjcv"CrrnkecpvÓu"iqqfu"eqog"htqo."ctg"cuuqciated 

with, sponsored by, approved by, or otherwise related to or affiliated with 

Opposers. 
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11. CrrnkecpvÓu"crrnkgf-hqt"octm"uq"tgugodngu"QrrqugtuÓ"rtgxkqwun{"wugf"cpf"

registered TROPICAL TREMOR mark as well the TREMOR mark that Opposer intends to use, 

as to dg"nkmgn{."yjgp"crrnkgf"vq"vjg"iqqfu"ugv"hqtvj"kp"CrrnkecpvÓu"crrnkecvkqp."vq"ecwug"eqphwukqp."

mistake or deception within the meaning of 15 U.S.C. § 1052(d).  

12. CrrnkecpvÓu"crrnkgf-for mark so resembles QrrqugtuÓ"rtgxkqwun{"wugf"and 

registered TROPICAL TREMOR mark as well the TREMOR mark that Opposer intends to use, 

cu"vq"dg"nkmgn{."yjgp"crrnkgf"vq"vjg"iqqfu"ugv"hqtvj"kp"CrrnkecpvÓu"crrnkecvkqp."vq"hcnugn{"uwiiguv"c"

connection with the Opposers within the meaning of 15 U.S.C. § 1052(a).  

WHEREFORE, Opposers respectfully prays that this Opposition be sustained and that 

registration to Applicant be refused. 

The Patent & Trademark Office and Trademark Trial and Appeal Board are hereby 

authorized to collect any fees necessitated by this Notice of Opposition from the deposit account 

of QrrqugtuÓ"attorneys, Kaye Scholer LLP, Deposit Account No. 11-0228. 

New York, New York    Respectfully submitted, 
Date: December 6, 2010  
 

     _________________________ 
     Paul C. Llewellyn 
     KAYE SCHOLER LLP 
     425 Park Avenue 
     New York, NY 10003 
     Phone: (212) 836-8000 
     Facsimile: (212) 836-8689 
 

      John P. Rynkiewicz 
      KAYE SCHOLER LLP 
      901 Fifteenth Street, N.W. 
      Washington, D.C. 20005 
      Phone: (202) 682-3671 
      Facsimile: (202) 682-3580 

     Attorneys for Opposers 
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CERTIFICATE OF SERVICE 
 

  I hereby certify that on this 6th day of December, 2010, I caused the foregoing Notice of 
Opposition to be served by first class United States mail, postage prepaid, upon the following 
attorney of record for applicant: 
 

LORI K. HALL 
GOWLING LAFLEUR HENDERSON  
1 MAIN STREET WEST  
HAMILTON; ONTARIO  
L8P4Z5 CANADA 
 
 
     ____________________________________ 
     Paul C. Llewellyn 
 


